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Company holding th« goods thereafter only as bailee, so that the pledge to 
defendant was ineffectual. Schwab v. Oatman (1908), 113 N. W. Supp. 910 
(McLaughlin and Houghton, JJ., dissenting). 

The essential question in this, as in so many cases of sales, is as to where 
the title to these goods vested at the time of defendant's loan to the B. Com- 
pany. In the language of McLaughlin, J. : "It was somewhere, not in 
theory, but in fact." In the principal case it was held to be vested in the 
plaintiff upon the theory that title never vested in the B. Company at all, it 
being simply the agent of the mills, to receive and deliver the manufactured 
goods to the purchaser. The B. Company had possession for the purpose of 
delivery only, and whatever title it might have passed to the bankers. In 
the dissenting opinion this idea is repudiated, and with good reason. It holds 
that upon delivery by the mills title passed to the B. Company, which paid 
for the goods with its own money. Title could not pass to plaintiff until 
delivery, and this they had refused. The B. Company alone contracted with 
the plaintiffs, and the mills could not have enforced any contract with plain- 
tiffs, for none existed. Nor did the assignment of the account against 
plaintiff pass title to the bank. According to the theory of the leading 
opinion, the B. Company must have been regarded as a mere conduit of title. 
That theory, however, does not appear to coincide with the facts; all of 
which indicate that the title must at some point have vested in the B. Com- 
pany. The latter is not referred to as a factor, defined in Duguid v. Edwards, 
50 Barb. 288, as a commission merchant to whom property is consigned by 
the owner for sale. It was more than this, for it appears to have purchased 
the goods outright, making its own arrangements for delivery and receiving 
payment. The dissenting opinion seems in this regard to apply the correct 
doctrines. 

Wills — Construction — Life Estate With Power of Disposition. — Tes- 
tator gave a life estate in all his realty to his wife, with "full power to dispose 
of by will one-half of my said realty in any manner she may see fit, abso- 
lutely." He then directed a division at the death of his wife of the remaining 
one-half among specified relatives. Held, that the absolute power of disposi- 
tion over one-half of the realty devised did not enlarge the life estate in that 
portion into a fee. McKnight et al. v. McKnight et al. (1909), — Tenn. — , 
US S. W. 134 

Chancellor Kent says, "A devise of an estate generally or indefinitely, 
with a power of disposition over it, carries a fee. But when the estate is 
given for life only, the devisee takes only an estate for life, though a power 
of disposition, or to appoint the fee by deed or will be annexed; unless there 
be some manifest general intent of the testator which would be defeated by 
adhering to this particular intent." 4 Kent, Com. *3i9, *535 ; Rood, Wills, 
§ 543, and cases cited in note 68. This statement of the law has so long been 
recognized as to make a further citation of authority needless. The court in 
the principal case attempts little more than an examination of a few of the 
cases decided in the Tennessee courts. Shields, J., who delivers the opinion, 
rests the decision upon the fact that "where the power of disposition is 
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dependent upon a contingency, is qualified, limited, or restricted only a life 
estate is vested; the obnoxious incompatibility (between a life estate and 
an absolute power of disposition) not being present in such cases" — pointing 
out that the power of disposition in the principal case is restricted to a dis- 
position by will. Another interesting point is made by the court in answer 
to the contention that "the general intent of the testator would be defeated 
by adhering to this particular intent," to use the language of KENT, supra; 
looking at the entire will, it was argued, the dominant purpose of the testator 
was clearly to provide amply for the complainant (the widow), and that a 
life estate would not comport with this purpose as would a fee. The court's 
reply to this argument was, that "This power of appointment was doubtless 
intended to command that attention, affection and respect of those near her, 
through anticipation of her bounty, which she might otherwise in vain expect." 
The Supreme Court of Pennsylvania, in a case presenting facts on all-fours 
with the facts of the principal case, recently held that the auditor below had 
rightly reached the conclusion that the widow took a fee, not a life estate 
merely. Hardake/s Estate (1902), 204 Pa. 181, 53 Atl. 761. 

Wills — Construction — Personal Estate When Bound to Exoneration. 
— Testator devised to his children certain realty, upon which there were 
mortgages at the time of its acquisition by him, which mortgages were 
assumed and agreed to be paid by him, and the amount of which was allowed 
to him as so much purchase-money. He afterwards gave a mortgage upon 
the premises to secure a debt created by himself. By a further provision of 
the will he bequeathed to his widow, in lieu of dower, a sum of money equal 
to one-third of the value of such real estate, to be paid her by the children, 
and to be a lien upon the realty until paid. Upon the question as to what is 
the value of the lands upon which the widow's one-third is to be determined, 
held, it is the same value as the lands have in the hands of the devisees; 
that is, that the devisees are entitled to have the mortgage made by the 
testator paid out of the personal estate in exoneration of the realty, but must 
accept the lands subject to the mortgages which were upon them at the time 
of their acquisition by the testator. Hetzel v. Hetsel et al. (1908), — N. J. 
Eq. — , 71 Atl. 755. 

This case presents in a novel manner a clear-cut illustration of a well 
recognized exception to the general rule of property that a devise of lands 
encumbered by mortgage is entitled to exoneration out of the personal estate, 
where no other intent is expressed in the will. The case of Campbell v. 
Campbell, 30 N. J. Eq. 415, cited by the court in the principal case, examines 
this same question, and the short opinion in that case by Chancellor Runyon 
points out that where land devised has been purchased "subject to mortgage, 
the amount of which was allowed * * * as so much of the purchase-money, 
and the payment whereof * * * (was) assumed, * * * (the testator's) 
personal estate is not bound to exoneration." McLenahan v. McLenahan, 18 
N. J. Eq. 101 ; Mount v. Van Ness, 33 N. J. Eq. 262. That the heir or devisee 
takes the land cum onere where the land has come to the testator cum onere 
is the weight of authority in England and this country. Campbell v. Campbell, 



